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the Board or otherwise indicates an inten-
tion not to continue the prosecution of de-
fense of an appeal, the Board may, in the
case of a default by the appellant, issue an
order to show cause why the appeal should
not be dismissed or, in the case of a default
by the Government, issue an order to show
cause why the Board should not act thereon
pursuant to Rule 33. If good cause is not
shown, the Board may take appropriate ac-
tion.

Rule 32. Remand From Court

Whenever any court remands a case to the
Board for further proceedings, each of the
parties shall, within 20 days of such remand,
submit a report to the Board recommending
procedures to be followed so as to comply
with the court’s order. The Board shall con-
sider the reports and enter special orders
governing the handling of the remanded
case. To the extent the court’s directive and
tie limitations permit, such orders shall con-
form to these rules.

Rule 33. Sanctions

If any party fails or refuses to obey an
order issued by the Board, the Board may
then make such order as it considers nec-
essary to the just and expeditious conduct of
the appeal.

Rule 34. Alternative Dispute Resolution

Upon joint motion or with the consent of
both parties, the Board may permit the use
of methods of Alternative Dispute Resolu-
tion (ADR). The Board shall notify parties of
the availability of ADR methods by trans-
mitting information with its notice of dock-
eting (Rule 3).

Rule 35. Application for Attorneys’ Fees and
Expenses Under the Equal Access to Justice Act

The Equal Access to Justice Act (EAJA), 5
U.S.C. 504, allows payment of attorneys’ fees
and expenses to certain prevailing parties in
administrative adjudications with the Gov-
ernment unless the Government’s position
was substantially justified. Rules governing
applications for fees and expenses under
EAJA can be found in 7 CFR 1.180 et seq.
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Subpart A—General Provisions

§ 25.1 Applicability and scope.

(a) Applicability. This part sets forth
policies and procedures applicable to
rural Empowerment Zones and Enter-
prise Communities, authorized under
the Omnibus Budget Reconciliation
Act of 1993, title XIII, subchapter C,
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part I (Round I) and the Taxpayer Re-
lief Act of 1997, title IX, subtitle F
(Round II).

(b) Scope. This part contains provi-
sions relating to area requirements,
the nomination process for rural Em-
powerment Zones and rural Enterprise
Communities, and the designation of
these Zones and Communities by the
Secretary of the U.S. Department of
Agriculture (Secretary) (USDA). Provi-
sions dealing with the nominations and
designation of urban Empowerment
Zones and Enterprise Communities are
promulgated by the U.S. Department of
Housing and Urban Development
(HUD). This part also contains provi-
sions relating to granting certain nom-
inated areas status as Champion com-
munities.

§ 25.2 Objective and purpose.

The purpose of this part is to provide
for the establishment of Empowerment
Zones and Enterprise Communities in
rural areas in order to facilitate the
empowerment of the disadvantaged and
long-term unemployed such that they
may become economically self-suffi-
cient, and to promote revitalization of
economically distressed areas, pri-
marily by facilitating:

(a) Coordination of economic, human
services, health, transportation, edu-
cation, community, and physical devel-
opment plans, and other plans and re-
lated activities at the local level;

(b) Local partnerships fully involving
affected communities and local institu-
tions and organizations in developing
and implementing a comprehensive
multi-sectoral strategic plan for any
nominated rural Empowerment Zone or
Enterprise Community;

(c) Tax incentives and credits; and
(d) Distribution of other federal re-

sources including grants from USDA
and other federal departments, includ-
ing Empowerment Zone and Enterprise
Community Social Services Block
Grant (EZ/EC SSBG) funds as may be
available from the U.S. Department of
Health and Human Services (HHS).

§ 25.3 Definitions.

As used in this part—
Annual report means the report sub-

mitted to USDA by all rural Empower-

ment Zones and Enterprise Commu-
nities pursuant to § 25.400.

Applicant means the entity that is
submitting the community’s strategic
plan for accomplishing comprehensive
economic, human community, and
physical development within the area;
such an entity may include, but is not
limited to, State governments, local
governments, tribal governments, re-
gional planning agencies, non-profit or-
ganizations, community-based organi-
zations, or a partnership of community
members and other entities. The appli-
cant may be the same as or different
from the lead managing entity.

Baseline condition means a measur-
able condition or problem at the time
of designation for which benchmark
goals have been established for im-
provement.

Benchmark activity means a program,
project, task or combination thereof
which is designed to achieve a bench-
mark goal.

Benchmark goal means a measurable
goal targeted for achievement in the
strategic plan.

Census tract means a population cen-
sus tract, or, if census tracts are not
defined for the area, a block numbering
area (BNA) as established by the Bu-
reau of the Census, U.S. Department of
Commerce. BNAs are areas delineated
by state officials or (lacking state par-
ticipation) by the Census Bureau, fol-
lowing Census Bureau guidelines, for
the purpose of grouping and numbering
decennial census blocks in counties or
statistically equivalent entities in
which census tracts have not been es-
tablished. A BNA is equivalent to a
census tract in the Census Bureau’s ge-
ographic hierarchy.

Brownfield means a ‘‘qualified con-
taminated site’’ meeting the require-
ments of section 941 of the Taxpayer
Relief Act of 1997, (26 U.S.C. 198(c)),
where the site is located in an em-
powerment zone or enterprise commu-
nity.

Champion Community means a rural
area granted such status by the Sec-
retary pursuant to this part from
among those communities which ap-
plied for designation as either a rural
Empowerment Zone or Enterprise Com-
munity and which were not so des-
ignated.
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Designation means the process by
which the Secretary designates rural
areas as Empowerment Zones or Enter-
prise Communities eligible for tax in-
centives and credits established by sub-
chapter U of the Internal Revenue Code
(26 U.S.C. 1391 et seq.), and for certain
consideration by Federal programs
such as the EZ/EC SSBG program es-
tablished pursuant to section 2007 of
title XX of the Social Security Act (42
U.S.C. 1397f).

Designation date means December 21,
1994 in the case of Round I designations
and, in the case of Round II designa-
tions, the date designation is made by
the Secretary.

Developable site means a parcel of
land in a nominated area which may be
developed for commercial or industrial
purposes.

Empowerment Zone means a rural area
so designated by the Secretary pursu-
ant to this part.

Enterprise Community means a rural
area so designated by the Secretary
pursuant to this part.

EZ/EC SSBG funds or EZ/EC Social
Services Block Grant funds means any
funds that may be provided to states or
tribal governments by HHS in accord-
ance with section 2007(a) of the Social
Security Act (42 U.S.C. 1397f), for use
by designated Empowerment Zones or
Enterprise Communities.

HHS means the U.S. Department of
Health and Human Services.

HUD means the U.S. Department of
Housing and Urban Development.

Indian reservation means a reserva-
tion as defined in section 168(j)(6) of the
Internal Revenue Code, 26 U.S.C.
168(j)(6).

Lead managing entity means the en-
tity that will administer and be re-
sponsible for the implementation of
the strategic plan.

Local government means any county,
city, town, township, parish, village, or
other general purpose political subdivi-
sion of a state, and any combination of
these political subdivisions that is rec-
ognized by the Secretary.

Nominated area means an area which
is nominated by one or more local gov-
ernments and the state or states in
which it is located for designation in
accordance with this part.

Outmigration means the negative per-
centage change reported by the Bureau
of the Census, U.S. Department of
Commerce, for the sum of:

(1) Net Domestic Migration;
(2) Net Federal Movement; and
(3) Net International Migration, as

such terms are defined for purposes of
the 1990 Census.

Poverty rate means, for a given Cen-
sus tract, the poverty rate reported in
Table 19 of the Bureau of the Census
CPH–3 series of publications from the
1990 Census of Population and Housing:
Population and Housing Characteris-
tics for Census Tracts and Block Num-
bering Areas.

Revocation of designation means the
process by which the Secretary may re-
voke the designation of an area as an
Empowerment Zone or Enterprise Com-
munity pursuant to § 25.405.

Round I identifies designations of
rural Empowerment Zones and Enter-
prise Communities pursuant to sub-
chapter C, part I (Empowerment Zones,
Enterprise Communities and Rural De-
velopment Investment Areas) of Title
XIII of the Omnibus Budget Reconcili-
ation Act of 1993 (Pub. L. 103–66).

Round II identifies designations of
rural Empowerment Zones pursuant to
subtitle F (Empowerment Zones, En-
terprise Communities, Brownfields, and
Community Development Financial In-
stitutions) of Title IX of the Taxpayer
Relief Act of 1997 (Pub. L. 105–34).

Rural area means any area defined
pursuant to § 25.503.

Secretary means the Secretary of the
U.S. Department of Agriculture.

State means any state in the United
States.

Strategic plan means a plan for
achieving benchmark goals evidencing
improvement over identified baseline
conditions, developed with the partici-
pation and commitment of local gov-
ernments, tribal governments, state
governments, private sector, commu-
nity members and others, pursuant to
the provisions of § 25.202.

USDA means the U.S. Department of
Agriculture.

§ 25.4 Secretarial review and designa-
tion.

(a) Designation. The Secretary will re-
view applications for the designation of
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nominated rural areas to determine the
effectiveness of the strategic plans sub-
mitted by applicants; such designa-
tions of rural Empowerment Zones and
Enterprise Communities as are made
shall be from the applications submit-
ted in response to the applicable Notice
Inviting Applications. The Secretary
may elect to designate as Champion
communities, those nominated areas
which are not designated as either a
rural Empowerment Zone or Enterprise
Community and whose applications
meet the criteria contained in § 25.301.

(b) Number of rural empowerment
zones, enterprise communities and cham-
pion communities—(1) Round I. The Sec-
retary may designate up to three rural
Empowerment Zones and up to thirty
rural Enterprise Communities prior to
December 31, 1996.

(2) Round II. The Secretary may,
prior to January 1, 1999, designate up
to five rural Empowerment Zones in
addition to those designated in Round
I. The number of Champion Commu-
nities is limited to the number of ap-
plicants which are not designated.

(c) Period of designation. The designa-
tion of a rural area as an Empower-
ment Zone or Enterprise Community
shall remain in effect during the period
beginning on the designation date and
ending on the earliest of the:

(1) End of the tenth calendar year be-
ginning on or after the designation
date;

(2) Termination date designated by
the state and local governments in
their application for nomination;

(3) Date the Secretary revokes the
designation; or

(4) Date the Empowerment Zone or
Enterprise Community modifies its
boundary without first obtaining the
written approval of the Secretary.

§ 25.5 Waivers.

The Secretary may waive any provi-
sion of this part in any particular case
for good cause, where it is determined
that application of the requirement
would produce a result adverse to the
purpose and objectives of this part.

§§ 25.6—25.99 [Reserved]

Subpart B—Area Requirements

§ 25.100 Eligibility requirements.
A nominated rural area may be eligi-

ble for designation pursuant to this
part only if the area:

(a) Has a maximum population of
30,000;

(b) Is one of pervasive poverty, unem-
ployment, and general distress, as de-
scribed in § 25.102;

(c) Meets the area size and boundary
requirements of § 25.103;

(d) Is located entirely within the ju-
risdiction of the general local govern-
ment making the nomination; and

(e) Meets the poverty rate criteria
contained in § 25.104.

(f) Provision for Alaska and Hawaii.
A nominated area in Alaska or Hawaii
shall be presumed to meet the criteria
of paragraphs (b), (c), and (e) of this
section if, for each Census tract or
block group in the area, at least 20 per-
cent of the families in such tract have
an income which is 50 percent or less of
the statewide median family income.

§ 25.101 Data utilized for eligibility de-
terminations.

(a) Source of data. The data to be em-
ployed in determining eligibility pur-
suant to this part shall be based on the
1990 Census, and from information pub-
lished by the Bureau of Census and the
Bureau of Labor Statistics, provided,
however, that for purposes of dem-
onstrating outmigration pursuant to
§ 25.104(b)(2)(iii), data from the 1980
Census and interim data collected by
the Bureau of Census for the 1990–1994
period may be used. The data shall be
comparable in point or period of time
and methodology employed.

(b) Use of statistics on boundaries. The
boundary of a rural area nominated for
designation as an Empowerment Zone
or Enterprise Community must coin-
cide with the boundaries of Census
tracts, or, where tracts are not defined,
with block numbering areas, except:

(1) Nominated areas in Alaska and
Hawaii shall coincide with the bound-
aries of census tracts or block groups
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as such term is used for purposes of the
1990 Census;

(2) Developable sites are not required
to coincide with the boundaries of Cen-
sus tracts; and

(3) Nominated areas wholly within an
Indian reservation are not required to
adhere to census tract boundaries if
sufficient credible data are available to
show compliance with other require-
ments of this part. The requirements of
§ 25.103 are otherwise applicable.

[63 FR 19114, Apr. 16, 1998, as amended at 63
FR 53780, Oct. 7, 1998]

§ 25.102 Pervasive poverty, unemploy-
ment and general distress.

(a) Pervasive poverty. Conditions of
poverty must be reasonably distributed
throughout the entire nominated area.
The degree of poverty shall be dem-
onstrated by citing available statistics
on low-income population, levels of
public assistance, numbers of persons
or families in poverty or similar data.

(b) Unemployment. The degree of un-
employment shall be demonstrated by
the provision of information on the
number of persons unemployed, under-
employed (those with only a seasonal
or part-time job) or discouraged work-
ers (those capable of working but who
have dropped out of the labor market—
hence are not counted as unemployed),
increase in unemployment rate, job
loss, plant or military base closing, or
other relevant unemployment indica-
tors having a direct effect on the nomi-
nated area.

(c) General distress. General distress
shall be evidenced by describing ad-
verse conditions within the nominated
area other than those of pervasive pov-
erty and unemployment. Below average
or decline in per capita income, earn-
ings per worker, per capita property
tax base, average years of school com-
pleted; outmigration and population
decline, a high or rising incidence of
crime, narcotics use, abandoned hous-
ing, deteriorated infrastructure, school
dropouts, teen pregnancy, incidents of
domestic violence, incidence of certain
health conditions and illiteracy are ex-
amples of appropriate indicators of
general distress. The data and methods
used to produce such indicators that
are used to describe general distress
must all be stated.

§ 25.103 Area size and boundary re-
quirements

(a) General eligibility requirements.
A nominated area:

(1) May not exceed one thousand
square miles in total land area;

(2) Must have one continuous bound-
ary if located in more than one State
or may consist of not more than three
noncontiguous parcels if located in
only one State;

(3) If located in more than one State,
must be located within no more than
three contiguous States;

(4) May not include any portion of a
central business district (as such term
is used for purposes of the most recent
Census of Retail Trade) unless the pov-
erty rate for each Census tract in such
district is not less than 35 percent for
an Empowerment Zone (30 percent in
the case of an Enterprise Community);

(5) Subject to paragraph (b)(4) of this
section, may not include any portion of
an area already included in an Em-
powerment Zone or Enterprise Commu-
nity or included in an area otherwise
nominated to be designated under this
section;

(b) Eligibility requirements specific
to different rounds.

(1) For purposes of Round I designa-
tions only, a nominated area may not
include any area within an Indian res-
ervation;

(2) For purposes of applying para-
graph (a)(1) of this section to Round II
designations:

(i) A Census tract larger than 1,000
square miles shall be reduced to a 1,000
square mile area with a continuous
boundary, if necessary, after applica-
tion of §§ 25.103(b)(2) (ii) and (iii);

(ii) Land owned by the Federal, State
or local government may (and in the
event the Census tract exceeds 1,000
square miles, will) be excluded in de-
termining the square mileage of a nom-
inated area; and

(iii) Developable sites, in the aggre-
gate not exceeding 2,000 acres, may
(and in the event the Census tract ex-
ceeds 1,000 square miles, will) be ex-
cluded in determining the square mile-
age of the nominated area;

(3) For purposes of applying para-
graph (a)(2) of this section to Round II
designations, the following shall not be
treated as violating the continuous
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boundary requirement nor the limit on
the number of noncontiguous parcels:

(i) Exclusion of excess area pursuant
to paragraph (b)(2)(i) of this section;

(ii) Exclusion of government owned
land pursuant to paragraph (b)(2)(ii) of
this section; or

(iii) Exclusion of developable sites
pursuant to paragraph (b)(2)(iii) of this
section; and

(4) Paragraph (a)(5) of this section
shall not apply where a Round I Enter-
prise Community is applying either in
its entirety or together with an addi-
tional area for a Round II Empower-
ment Zone designation.

[63 FR 19114, Apr. 16, 1998, as amended at 63
FR 53780, Oct. 7, 1998]

§ 25.104 Poverty rate.
(a) General. Eligibility of an area on

the basis of poverty shall be estab-
lished in accordance with the following
poverty rate criteria specific to Round
I and Round II nominated areas:

(1) Round I—(i) In each Census tract,
the poverty rate may not be less than
20 percent;

(ii) For at least 90 percent of the Cen-
sus tracts within the nominated area,
the poverty rate may not be less than
25 percent; and

(iii) For at least 50 percent of the
Census tracts within the nominated
area, the poverty rate may not be less
than 35 percent.

(2) Round II—(i) In each Census tract,
the poverty rate may not be less than
20 percent;

(ii) For at least 90 percent of the Cen-
sus tracts within the nominated area,
the poverty rate may not be less than
25 percent;

(iii) Up to three noncontiguous devel-
opable sites, in the aggregate not ex-
ceeding 2,000 acres, may be excluded in
determining whether the requirements
of paragraphs (a)(2)(i) and (a)(2)(ii) of
this section are met; and

(iv) The Secretary may designate not
more than one rural Empowerment
Zone without regard to paragraphs
(a)(2)(i) and (a)(2)(ii) of this section if
such nominated area satisfies the emi-
gration criteria specified in paragraph
(b)(2)(iii) of this section.

(b) Special rules. The following special
rules apply to the determination of

poverty rate for Round I and Round II
nominated areas:

(1) Round I—(i) Census tracts with no
population. Census tracts with no popu-
lation shall be treated as having a pov-
erty rate that meets the requirements
of paragraphs (a)(1)(i) and (a)(1)(ii) of
this section, but shall be treated as
having a zero poverty rate for purposes
of applying paragraph (a)(1)(iii) of this
section;

(ii) Census tracts with populations of
less than 2,000. A Census tract with a
population of less than 2,000 shall be
treated as having a poverty rate which
meets the requirements of paragraphs
(a)(1) (i) and (ii) of this section if more
than 75 percent of the tract is zoned for
commercial or industrial use;

(iii) Adjustment of poverty rates for
Round I Enterprise Communities. For
Round I Enterprise Communities only,
the Secretary may, where necessary to
carry out the purposes of this part,
apply one of the following alternatives:

(A) Reduce by 5 percentage points
one of the following thresholds for not
more than 10 percent of the Census
tracts (or, if fewer, five Census tracts)
in the nominated area:

(1) The 20 percent threshold in para-
graph (a)(1)(i) of this section;

(2) The 25 percent threshold in para-
graph (a)(1)(ii) of this section;

(3) The 35 percent threshold in para-
graph (a)(1)(iii) of this section; or

(B) Reduce the 35 percent threshold
in paragraph (a)(1)(iii) of this section
by 10 percentage points for three Cen-
sus tracts.

(2) Round II—(i) Census tracts with no
population. Census tracts with no popu-
lation shall be treated the same as
those Census tracts having a popu-
lation of less than 2,000;

(ii) Census tracts with populations of
less than 2,000. A Census tract with a
population of less than 2,000 shall be
treated as having a poverty rate of not
less than 25 percent if:

(A) More than 75 percent of such
tract is zoned for commercial or indus-
trial use; and

(B) Such tract is contiguous to 1 or
more other Census tracts which have a
poverty rate of 25 percent or more,
where such determination is made
without applying § 25.104(b)(2)(ii).
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(iii) Emigration criteria. For purposes
of the discretion as may be exercised
by the Secretary pursuant to para-
graph (a)(2)(iv) of this section, a nomi-
nated area must demonstrate out-
migration of not less than 15 percent
over the period 1980–1994 for each cen-
sus tract. The outmigration for each
census tract in the nominated area
shall be as reported for the county in
which the census tract is located: Pro-
vided, however, That the nominated
area may include not more than one
census tract where the reported out-
migration is less than 15 percent,
which tract shall be contiguous to at
least one other census tract in the
nominated area.

(c) General rules. The following gen-
eral rules apply to the determination
of poverty rate for both Round I and
Round II nominated areas.

(1) Rounding up of percentages. In
making the calculations required by
this section, the Secretary shall round
all fractional percentages of one-half
percentage point or more up to the
next highest whole percentage point
figure.

(2) Noncontiguous parcels. Each such
parcel (excluding, in the case of Round
II, up to 3 noncontiguous developable
sites not exceeding 2,000 acres in the
aggregate) must separately meet the
poverty criteria set forth in this sec-
tion.

(3) Areas not within census tracts. In
the case of an area which is not tracted
for Census tracts, the block numbering
area shall be used for purposes of deter-
mining poverty rates. Block groups
may be used for Alaska and Hawaii.

§§ 25.105–25.199 [Reserved]

Subpart C—Nomination Procedure

§ 25.200 Nominations by State and
local governments.

(a) Nomination criteria. One or more
local governments and the States in
which an area is located must nomi-
nate such area for designation as an
Empowerment Zone or Enterprise Com-
munity. Nominated areas can be con-
sidered for designation only if:

(1) The rural area meets the applica-
ble requirements for eligibility identi-
fied in § 25.100;

(2) The Secretary determines such
governments have the authority to
nominate the area for designation and
to provide the assurances described in
paragraph (b) of this section; and

(3) The Secretary determines all in-
formation furnished by the nominating
States and local governments is rea-
sonably accurate.

(b) Required certifications and assur-
ances. The State and local governments
nominating an area for designation
must:

(1) Submit the following certifi-
cations:

(i) Each nominating governmental
entity has the authority to:

(A) Nominate the rural area for des-
ignation as an Empowerment Zone or
Enterprise Community and make the
assurances required under this part;

(B) Make the State and local com-
mitments contained in the strategic
plan or otherwise required under this
part; and

(C) Provide written assurances satis-
factory to the Secretary that these
commitments will be met; and

(ii) The nominated area satisfies the
eligibility criteria referenced in
§ 25.100, inclusive of the requirement
that either;

(A) No portion of the area nominated
is already included in a designated Em-
powerment Zone or Enterprise Commu-
nity or in an area otherwise nominated
to be designated under this section; or

(B) Where an existing Round I Enter-
prise Community is seeking to be des-
ignated as a Round II Empowerment
Zone, that the nominated area includes
the entirety of the applicable Round I
Enterprise Community and that any
other areas as may be included in the
application do not comprise any por-
tion of a designated Empowerment
Zone or Enterprise Community or part
of an area otherwise nominated to be
designated under this section; and

(2) Provide written assurance that:
(i) The strategic plan will be imple-

mented;
(ii) The nominating governments will

make available, or cause to be made
available, all information requested by
USDA to aid in the evaluation of
progress in implementing the strategic
plan; and
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(iii) EZ/EC SSBG funds, as applica-
ble, will be used to supplement, not
supplant, other Federal or non-Federal
funds available for financing services
or activities which promote the pur-
poses of section 2007 of the Social Secu-
rity Act.

§ 25.201 Application.
No rural area may be considered for

designation pursuant to this part un-
less the application:

(a) Demonstrates that the nominated
rural area satisfies the eligibility cri-
teria contained in § 25.100;

(b) Includes a strategic plan, which
meets the requirements contained in
§ 25.202;

(c) Includes the written commitment
of the applicant, as applicable, that EZ/
EC SSBG funds will be used to supple-
ment, not replace, other Federal and
non-Federal funds available for financ-
ing services or activities that promote
the purposes of section 2007 of the So-
cial Security Act; and

(d) Includes such other information
as may be required by USDA.

§ 25.202 Strategic plan.
(a) Principles of strategic plan. The

strategic plan included in the applica-
tion must be developed in accordance
with the following four key principles:

(1) Strategic vision for change, which
identifies what the community will be-
come and a strategic map for revital-
ization. The vision should build on as-
sets and coordinate a response to com-
munity needs in a comprehensive fash-
ion. It should also set goals and per-
formance benchmarks for measuring
progress and establish a framework for
evaluating and adjusting the revital-
ization plan.

(2) Community-based partnerships,
involving the participation of all seg-
ments of the community, including the
political and governmental leadership,
community groups, local public health
and social service departments and
nonprofit groups providing similar
services, environmental groups, local
transportation planning entities, pub-
lic and private schools, religious orga-
nizations, the private and nonprofit
sectors, centers of learning, and other
community institutions and individual
citizens.

(3) Economic opportunity, including
job creation within the community and
throughout the region, entrepreneurial
initiatives, small business expansion,
job training and other important serv-
ices such as affordable childcare and
transportation services that may en-
able residents to be employed in jobs
that offer upward mobility.

(4) Sustainable community develop-
ment, to advance the creation of liv-
able and vibrant communities through
comprehensive approaches that coordi-
nate economic, physical, environ-
mental, community, and human devel-
opment. These approaches should pre-
serve the environment and historic
landmarks—they may include
‘‘brownfields’’ clean-up and redevelop-
ment, and promote transportation,
education, and public safety.

(b) Minimum requirements. The strate-
gic plan must:

(1) Describe the coordinated eco-
nomic, human, community, and phys-
ical development plan and related ac-
tivities proposed for the nominated
area;

(2) Describe the process by which the
affected community is a full partner in
the process of developing and imple-
menting the plan and the extent to
which local institutions and organiza-
tions have contributed to the planning
process;

(3) Identify the amount of State,
local, and private resources that will
be available in the nominated area and
the private and public partnerships to
be used, which may include participa-
tion by, and cooperation with, univer-
sities, medical centers, and other pri-
vate and public entities;

(4) Identify the funding requested
under any Federal program in support
of the proposed economic, human, com-
munity, and physical development and
related activities, including details
about proposed uses of EZ/EC SSBG
funds that may be available from HHS;

(5) Identify the baselines, methods,
and benchmarks for measuring the suc-
cess of carrying out the strategic plan,
including the extent to which poor per-
sons and families will be empowered to
become economically self-sufficient;

(6) Must not include any action to as-
sist any establishment in relocating
from one area outside the nominated
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area to the nominated area, except
that assistance for the expansion of an
existing business entity through the
establishment of a new branch, affili-
ate, or subsidiary is permitted if:

(i) The establishment of the new
branch, affiliate, or subsidiary will not
result in a decrease in employment in
the area of original location or in any
other area where the existing business
entity conducts business operations;
and

(ii) There is no reason to believe that
the new branch, affiliate, or subsidiary
is being established with the intention
of closing down the operations of the
existing business entity in the area of
its original location or in any other
area where the existing business entity
conducts business operation; and

(7) Include such other information as
required by USDA in the Notice Invit-
ing Applications.

(c) Implementation of strategic plan.
The strategic plan may be imple-
mented by State governments, tribal
governments, local governments, re-
gional planning agencies, non-profit or-
ganizations, community-based organi-
zations, or other nongovernmental en-
tities. Activities included in the strate-
gic plan may be funded from any
source, Federal, State, local, or pri-
vate, which agrees to provide assist-
ance to the nominated area.

(d) Public access to materials and pro-
ceedings. The applicant or the lead
managing entity, as applicable, must
make available to the public copies of
the strategic plan and supporting docu-
mentation and must conduct its meet-
ings in accordance with the applicable
open meetings acts.

§ 25.203 Submission of applications.

General. A separate application for
designation as an Empowerment Zone
or Enterprise Community must be sub-
mitted for each rural area for which
such designation is requested. The ap-
plication shall be submitted in a form
to be prescribed by USDA in the Notice
Inviting Applications as published in
the FEDERAL REGISTER, and must con-
tain complete and accurate informa-
tion.

§ 25.204 Evaluation of the Strategic
plan.

The strategic plan will be evaluated
for effectiveness as part of the designa-
tion process for nominated rural areas
described in subpart D of this part. On
the basis of this evaluation, USDA may
request additional information pertain-
ing to the plan and the proposed area
and may, as part of that request, sug-
gest modifications to the plan, pro-
posed area, or term that would enhance
its effectiveness. The effectiveness of
the strategic plan will be determined
in accordance with the four key prin-
ciples contained in § 25.202(a). USDA
will review each plan submitted in
terms of the four equally weighted
principal objectives, and of such other
elements of these principal objectives
as are appropriate to address the op-
portunities and problems of each nomi-
nated area, which may include:

(a) Strategic vision for change—(1)
Goals and coordinated strategy. The ex-
tent to which the strategic plan re-
flects a projection for the community’s
revitalization which links economic,
human, physical, community develop-
ment and other activities in a mutu-
ally reinforcing, synergistic way to
achieve ultimate goals;

(2) Creativity and innovation. The ex-
tent to which the activities proposed in
the plan are creative, innovative and
promising and will promote the civic
spirit necessary to revitalize the nomi-
nated area;

(3) Building on assets. The extent to
which the vision for revitalization real-
istically addresses the needs of the
nominated area in a way that takes ad-
vantage of its assets; and

(4) Benchmarks and learning. The ex-
tent to which the plan includes per-
formance benchmarks for measuring
progress in its implementation, includ-
ing an on-going process for adjust-
ments, corrections and building on
what works.

(b) Community-based partnerships—(1)
Community partners. The extent to
which residents of the community par-
ticipated in developing the strategic
plan and their commitment to imple-
menting it, the extent to which com-
munity-based organizations in the
nominated area have participated in
the development of the nominated
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area, and their record of success meas-
ured by their achievements and sup-
port for undertakings within the nomi-
nated area;

(2) Private and nonprofit organizations
as partners. The extent to which part-
nership arrangements include commit-
ments from private and nonprofit orga-
nizations, including corporations, utili-
ties, banks and other financial institu-
tions, human services organizations,
health care providers, and educational
institutions supporting implementa-
tion of the strategic plan;

(3) State and local government partners.
The extent to which States and local
governments are committed to provid-
ing support to the strategic plan, in-
cluding their commitment to ‘‘rein-
venting’’ their roles and coordinating
programs to implement the strategic
plan; and

(4) Permanent implementation and eval-
uation structure. The extent to which a
responsible and accountable implemen-
tation structure or process has been
created to ensure that the plan is suc-
cessfully carried out and that improve-
ments are made throughout the period
of the zone or community’s designa-
tion.

(c) Economic opportunity. (1) The ex-
tent to which businesses, jobs, and en-
trepreneurship will increase within the
zone or community;

(2) The extent to which residents will
achieve a real economic stake in the
zone or community;

(3) The extent to which residents will
be employed in the process of imple-
menting the plan and in all phases of
economic, community and human de-
velopment;

(4) The extent to which residents will
be linked with employers and jobs
throughout the entire area and the way
in which residents will receive train-
ing, assistance, and family support to
become economically self-sufficient;

(5) The extent to which economic re-
vitalization in the zone or community
interrelates with the broader regional
economies; and

(6) The extent to which lending and
investment opportunities will increase
within the zone or community through
the establishment of mechanisms to
encourage community investment and
to create new economic growth.

(d) Sustainable community develop-
ment—(1) Consolidated planning. The
extent to which the plan is part of a
larger strategic community develop-
ment plan for the nominating local-
ities and is consistent with broader re-
gional development strategies;

(2) Public safety. The extent to which
strategies such as community policing
will be used to guarantee the basic
safety and security of persons and
property within the zone or commu-
nity;

(3) Amenities and design. The extent to
which the plan considers issues of de-
sign and amenities that will foster a
sustainable community, such as open
spaces, recreational areas, cultural in-
stitutions, transportation, energy, land
and water uses, waste management, en-
vironmental protection and the vital-
ity of life of the community;

(4) Sustainable development. The ex-
tent to which economic development
will be achieved in a manner consistent
that protects public health and the en-
vironment;

(5) Supporting families. The extent to
which the strengths of families will be
supported so that parents can succeed
at work, provide nurture in the home,
and contribute to the life of the com-
munity;

(6) Youth development. The extent to
which the development of children,
youth, and young adults into economi-
cally productive and socially respon-
sible adults will be promoted and the
extent to which young people will be:

(i) Provided with the opportunity to
take responsibility for learning the
skills, discipline, attitude, and initia-
tive to make work rewarding;

(ii) Invited to take part as resources
in the rebuilding of their community;
and

(iii) Provided the opportunity to de-
velop a sense of industry and com-
petency and a belief they might exer-
cise some control over the course of
their lives.

(7) Education goals. The extent to
which schools, religious organizations,
non-profit organizations, for-profit en-
terprises, local governments and fami-
lies will work cooperatively to provide
all individuals with the fundamental
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skills and knowledge they need to be-
come active participants and contribu-
tors to their community, and to suc-
ceed in an increasingly competitive
global economy;

(8) Affordable housing. The extent to
which a housing component, providing
for adequate safe housing and ensuring
that all residents will have equal ac-
cess to that housing is contained in the
strategic plan;

(9) Drug abuse. The extent to which
the plan addresses levels of drug abuse
and drug-related activity through the
expansion of drug treatment services,
drug law enforcement initiatives, and
community-based drug abuse education
programs;

(10) Health care. The extent to which
the plan promotes a community-based
system of health care that facilitates
access to comprehensive, high quality
care, particularly for the residents of
EZ/EC neighborhoods;

(11) Equal opportunity. The extent to
which the plan offers an opportunity
for diverse residents to participate in
the rewards and responsibilities of
work and service. The extent to which
the plan ensures that no business with-
in a nominated zone or community will
directly or through contractual or
other arrangements subject a person to
discrimination on the basis of race,
color, creed, national origin, gender,
handicap or age in its employment
practices, including recruitment, re-
cruitment advertising, employment,
layoff, termination, upgrading, demo-
tion, transfer, rates of pay or the forms
of compensation, or use of facilities.
Applicants must comply with the pro-
visions of Title VI of the Civil Rights
Act of 1964, section 504 of the Rehabili-
tation Act of 1973, and the Age Dis-
crimination Act of 1975.

§§ 25.205—25.299 [Reserved]

Subpart D—Designation Process
§ 25.300 USDA action and review of

nominations for designation.
(a) Establishment of submission proce-

dures. USDA will establish a time pe-
riod and procedure for the submission
of applications for designation as Em-

powerment Zones or Enterprise Com-
munities, including submission dead-
lines and addresses, in a Notice Invit-
ing Applications, to be published in the
FEDERAL REGISTER.

(b) Acceptance for processing. USDA
will accept for processing those appli-
cations as Empowerment Zones and
Enterprise Communities which USDA
determines have met the criteria re-
quired under this part. USDA will no-
tify the States and local governments
whether or not the nomination has
been accepted for processing. The ap-
plication must be received by USDA on
or before the close of business on the
date established by the Notice Inviting
Applications published in the FEDERAL

REGISTER. The applications must be
complete, inclusive of the strategic
plan, as required by § 25.202, and the
certifications and written assurances
required by § 25.200(b).

(c) Site visits. In the process of review-
ing each application accepted for proc-
essing, USDA may undertake site vis-
its to any nominated area to aid in the
process of evaluation.

(d) Modification of the strategic plan,
boundaries of nominated rural areas, or
period during the application review pe-
riod. Subject to the limitations im-
posed by § 25.100.

(1) USDA may request additional in-
formation pertaining to the strategic
plan and proposed area and may, as a
part of that request, suggest modifica-
tions to the strategic plan or nomi-
nated area that would enhance the ef-
fectiveness of the strategic plan;

(2) Enlargement of a nominated area
will not be allowed if the inclusion of
the additional area will result in an av-
erage poverty rate less than the aver-
age poverty rate at the time of initial
application; and

(3) An applicant may modify the
nominated area or strategic plan dur-
ing the application review period with
USDA approval.

(e) Designations. Final determination
of the boundaries of areas and the term
for which the designations will remain
in effect will be made by the Secretary.
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§ 25.301 Selection factors for designa-
tion of nominated rural areas.

In choosing among nominated rural
areas eligible for designation as Em-
powerment Zone, Enterprise Commu-
nity or Champion Community, the Sec-
retary shall consider:

(a) The potential effectiveness of the
strategic plan, in accordance with the
key principles in § 25.202(a);

(b) The strength of the assurances
made pursuant to § 25.200(b) that the
strategic plan will be implemented;

(c) The extent to which an applica-
tion proposes activities that are cre-
ative and innovative;

(d) The extent to which areas consist-
ing of noncontiguous parcels are not so
widely separated as to compromise
achievement by the nominated area of
a cohesive community or regional iden-
tity; and

(e) Such other factors as established
by the Secretary, which include the de-
gree of need demonstrated by the nomi-
nated area for assistance under this
part and the diversity within and
among the nominated areas. If other
factors are established by USDA, a
FEDERAL REGISTER Notice will be pub-
lished identifying such factors, along
with an extension of the application
due date if necessary.

§§ 25.302–25.399 [Reserved]

Subpart E—Post-Designation
Requirements

§ 25.400 Reporting.
(a) Periodic reports. Empowerment

Zones, Enterprise Communities and
Champion Communities shall submit
to USDA periodic reports which iden-
tify the community, local government
and State actions which have been
taken in accordance with the strategic
plan. In addition to these reports, such
other information relating to des-
ignated Empowerment Zones, Enter-
prise Communities and Champion com-
munities as USDA may request from
time to time shall be submitted
promptly. On the basis of this informa-
tion and of on-site reviews, USDA will
prepare and issue periodic reports on
the effectiveness of the Empowerment
Zones/Enterprise Communities Pro-
gram.

(b) Annual report. All rural Empower-
ment Zones and Enterprise Commu-
nities shall submit an annual report to
USDA for each calendar year which in-
cludes an executive summary and
benchmark progress report as follows:

(1) Executive summary. The executive
summary shall identify the progress
and setbacks experienced in efforts to
achieve benchmark goals. Activities
other than those expressly included in
the strategic plan should also be noted
in order to provide an understanding of
where the community stands with re-
spect to implementation of the strate-
gic plan. Furthermore, the executive
summary should address the following:

(i) Identify the most significant ac-
complishments to date.

(ii) Describe the level of community
participation and overall support for
the EZ/EC initiative.

(iii) List and describe new partner-
ships or alliances formed.

(iv) Identify problems or obstacles
not otherwise anticipated in the strate-
gic plan.

(v) Describe solutions developed or
efforts to address the problems and ob-
stacles.

(vi) Identify practices or concepts
which were found especially effective
in implementing the strategic plan.

(2) Benchmark progress report. For
each benchmark goal the community
will provide a current measure of the
baseline condition which is the subject
of targeted improvement and whether
the current measure represents an im-
provement from the baseline condition
as initially stated in the strategic plan.
For each benchmark activity the com-
munity will provide a status report in
form and substance acceptable to
USDA.

(c) Timely State data. Where not pre-
vented by State law, nominating State
governments must provide the timely
release of data requested by USDA for
the purposes of monitoring and assist-
ing the success of Empowerment Zones
and Enterprise Communities.

§ 25.401 Responsibility of lead manag-
ing entity.

(a) Financial. The lead managing en-
tity will be responsible for strategic
plan program activities and monitoring
the fiscal management of the funds of
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the Empowerment Zone or Enterprise
Community.

(b) Reporting. The lead managing en-
tity will be responsible for developing
the reports required under this sub-
part.

(c) Cooperation. All entities with sig-
nificant involvement in implementing
the strategic plan shall cooperate with
the lead managing entity in its compli-
ance with paragraphs (a) and (b) of this
section.

§ 25.402 Periodic performance reviews.

USDA will regularly evaluate the
progress in implementing the strategic
plan in each designated Empowerment
Zone and Enterprise Community on the
basis of performance reviews to be con-
ducted on site and using other informa-
tion submitted. USDA may also com-
mission evaluations of the Empower-
ment Zone program as a whole by an
impartial third party. Evidence of con-
tinual involvement of all segments of
the community, including low income
and disadvantaged residents, must be
evidenced in the implementation of the
strategic plan.

§ 25.403. Ongoing 2-year work plan re-
quirement.

(a) Each Empowerment Zone and En-
terprise Community shall prepare and
submit annually, work plans for the
subsequent 2-year interval of the des-
ignation period.

(b) The 2-year work plan shall be sub-
mitted to USDA 45 days prior to the
start of the applicable 2-year period.

(c) The 2-year work plan must in-
clude the following sections and con-
tent:

(1) Section 1—Work Plan. Identify the
benchmark goals to be achieved in the
applicable 2 years of the strategic plan,
together with the benchmark activities
to be undertaken during the applicable
2 years of implementation. Include ref-
erences to the applicable baseline con-
ditions and performance indicators to
be used in assessing performance.

(2) Section 2—Operational Budget. For
each benchmark activity to be under-
taken in the applicable 2 years of the
strategic plan, set forth the following
information:

(i) Expected implementation costs;

(ii) Proposed sources of funding and
whether actual commitments have
been obtained;

(iii) Technical assistance resources
and other forms of support pledged by
Federal, State and local governments,
non-profit organizations, foundations,
private businesses, and any other en-
tity to assist in implementation of the
community’s strategic plan, and
whether this support is conditional
upon the designation of the community
as an Empowerment Zone; and

(iv) Documentation of applications
for assistance and commitments iden-
tified as proposed funding and other re-
sources.

§ 25.404 Validation of designation.
(a) Reevaluation of designations. On

the basis of the performance reviews
described in § 25.402, and subject to the
provisions relating to the revocation of
designation appearing at § 25.405, USDA
will make findings as to the continuing
eligibility for and the validity of the
designation of any Empowerment Zone,
Enterprise Community, or Champion
Community.

(b) Modification of designation. Based
on a rural zone or community’s success
in carrying out its strategic plan, and
subject to the provisions relating to
revocation of designation in accord-
ance with § 25.405 and the requirements
as to the number, maximum population
and other characteristics of rural Em-
powerment Zones referenced in § 25.100,
the Secretary may modify designations
by reclassifying rural Empowerment
Zones as Enterprise Communities or
Enterprise Communities as Empower-
ment Zones.

§ 25.405 Revocation of designation.
(a) Basis for revocation. The Secretary

may revoke the designation of a rural
area as an Empowerment Zone or En-
terprise Community, or withdraw sta-
tus as a Champion Community, if the
Secretary determines, on the basis of
the periodic monitoring and assess-
ments described in § 25.402, that the ap-
plicant, lead managing entity, or the
States or local governments in which
the rural area is located have:

(1) Modified the boundaries of the
area without written approval from
USDA;
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(2) Failed to make progress in imple-
menting the strategic plan; or

(3) Not complied substantially with
the strategic plan (which may include
failing to apply funds as contained in
the strategic plan without advance
written approval from USDA).

(b) Letter of Warning. Before revoking
the designation of a rural area as an
Empowerment Zone or Enterprise Com-
munity, the Secretary will issue a let-
ter of warning to the applicant, the
lead managing entity (if different from
the applicant) and the nominating
States and local governments, with a
copy to all affected Federal agencies of
which USDA is aware:

(1) Advising that the Secretary has
determined that the applicant and/or
lead managing entity and/or the nomi-
nating local governments and State:

(i) Have modified the boundaries of
the area without written approval from
USDA; or

(ii) Are not complying substantially
with, or have failed to make satisfac-
tory progress in implementing the
strategic plan; and

(2) Requesting a reply from all in-
volved parties within 90 days of the re-
ceipt of this letter of warning.

(c) Notice of revocation. To revoke the
designation, the Secretary must issue a
final notice of revocation of the des-
ignation of the rural area as an Em-
powerment Zone or Enterprise Commu-
nity, after:

(1) Allowing 90 days from the date of
receipt of the letter of warning for re-
sponse; and

(2) Making a determination pursuant
to paragraph (a) of this section.

(d) Notice to affected Federal agencies.
USDA will notify all affected Federal
agencies of which it is aware of its de-
termination to revoke any designation
pursuant to this section or to modify a
designation pursuant to § 25.404(b).

(e) Effective date. The final notice of
revocation of designation will be pub-
lished in the FEDERAL REGISTER, and
the revocation will be effective on the
date of publication.

§§ 25.406–25.499 [Reserved]

Subpart F—Special Rules

§ 25.500 Indian reservations.
(a) An area in an Indian reservation

shall be treated as nominated by a
State and a local government if it is
nominated by the reservation govern-
ing body.

(b) For purposes of paragraph (a) of
this section, a reservation governing
body must be the governing body of an
Indian entity recognized and eligible to
receive services from the United States
Bureau of Indian Affairs, U.S. Depart-
ment of Interior.

(c) Where two or more governing bod-
ies have joint jurisdiction over an In-
dian reservation, the nomination of a
reservation area must be a joint nomi-
nation.

§ 25.501 Governments.
If more than one State or local gov-

ernment seeks to nominate an area
under this part, any reference to or re-
quirement of this part shall apply to
all such governments.

§ 25.502 Nominations by state-char-
tered economic development cor-
porations.

Any rural area nominated by an eco-
nomic development corporation char-
tered by a State and qualified to do
business in the State in which it is lo-
cated shall be treated as nominated by
a State and local government.

§ 25.503 Rural areas.
(a) What constitutes ‘‘rural’’. A rural

area may consist of any area that lies
outside the boundaries of a Metropoli-
tan Area, as designated by the Office of
Management and Budget, or, is an area
that has a population density less than
or equal to 1,000 persons per square
mile, the land use of which is primarily
agricultural.

(b) Exceptions to the definition. On a
case by case basis, the Secretary may
grant requests for waiver from the defi-
nition of ‘‘rural’’ stated in paragraph
(a) of this section upon a showing of
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good cause. Applicants seeking to
apply for a rural designation who do
not satisfy the definition in paragraph
(a) of this section must submit a re-
quest for waiver in writing to the Dep-
uty Administrator, USDA Office of
Community Development, Reporters
Building, Room 701, STOP 3203, 300 7th
Street, SW., Washington, DC 20024–3202.
Requests must include:

(1) The name, address and daytime
phone number of the contact person for
the applicant seeking the waiver; and

(2) Sufficient information regarding
the area that would support the infre-
quent exception from the definition.

(c) Waiver process. The Secretary, in
consultation with the Department of
Commerce, will have discretion to per-
mit rural applications for communities
that do not meet the above rural cri-
teria.

§§ 25.504–25.999 [Reserved]

PART 26 [RESERVED]
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